
36

49 CFR Ch. I (10–1–99 Edition)§ 107.329

terms are not supported by the record
in the case;

(iii) A proposed compliance order
suitable for issuance by the Chief
Counsel;

(iv) An admission of all jurisdictional
facts; and

(v) An express waiver of further pro-
cedural steps and all right to seek judi-
cial review or otherwise challenge or
contest the validity of the order.

(b) Notwithstanding paragraph (a)(1)
of this section, the respondent or Office
of Chief Counsel may propose to settle
the case. If the Chief Counsel agrees to
a settlement, the respondent is notified
and the case is closed without preju-
dice to the respondent.

[Amdt. 107–11, 48 FR 2651, Jan. 20, 1983, as
amended at 50 FR 45730, Nov. 1, 1985; Amdt.
107–24, 56 FR 8621, Feb. 28, 1991; 56 FR 15510,
Apr. 17, 1991; Amdt. 107–29, 58 FR 51527, Oct.
1, 1993]

§ 107.329 Maximum penalties.

(a) A person who knowingly violates
a requirement of the Federal hazardous
material transportation law, an order
issued thereunder, this subchapter,
subchapter C of this chapter, or an ex-
emption issued under this subchapter
applicable to the transporting of haz-
ardous materials or the causing of
them to be transported or shipped is
liable for a civil penalty of not more
than $25,000 ($27,500 for a violation oc-
curring after January 21, 1997) and not
less than $250 for each violation. When
the violation is a continuing one, each
day of the violation constitutes a sepa-
rate offense.

(b) A person who knowingly violates
a requirement of the Federal hazardous
material transportation law, and order
issued thereunder, this subchapter,
subchapter C of this chapter, or an ex-
emption issued under this subchapter
applicable to the manufacture, fabrica-
tion, marking, maintenance, recondi-
tioning, repair, or testing of a pack-
aging or container which is rep-
resented, marked, certified or sold by
that person as being qualified for use in
the transportation of hazardous mate-
rials in commerce is liable for a civil
penalty of not more than $25,000 ($27,500
for a violation occurring after January

21, 1997) and not less than $250 for each
violation.

[Amdt. 107–24, 56 FR 8624, Feb. 28, 1991, as
amended by Amdt. 107–32, 59 FR 49131, Sept.
26, 1994; Amdt. 17–40, 62 FR 2971, Jan. 21, 1997]

§ 107.331 Assessment considerations.
After finding a knowing violation

under this subpart, the Office of Chief
Counsel assesses a civil penalty taking
the following into account:

(a) The nature and circumstances of
the violation;

(b) The extent and gravity of the vio-
lation;

(c) The degree of the respondent’s
culpability;

(d) The respondent’s prior violations;
(e) The respondent’s ability to pay;
(f) The effect on the respondent’s

ability to continue in business; and
(g) Such other matters as justice

may require.

[Amdt. 107–11, 48 FR 2651, Jan. 20, 1983, as
amended by Amdt. 107–30, 58 FR 50500, Sept.
27, 1993; Amdt. 107–38, 61 FR 21100, May 9,
1996]

CRIMINAL PENALTIES

§ 107.333 Criminal penalties generally.
A person who knowingly violates

§ 171.2(g) or willfully violates a provi-
sion of the Federal hazardous material
transportation law or an order or regu-
lation issued thereunder shall be fined
under title 18, United States Code, or
imprisoned for not more than 5 years,
or both.

[Amdt. 107–11, 48 FR 2651, Jan. 20, 1983, as
amended by Amdt. 107–32, 59 FR 49131, Sept.
26, 1994]

§ 107.335 Referral for prosecution.
If the Associate Administrator for

Hazardous Materials Safety becomes
aware of a possible willful violation of
the Federal hazardous material trans-
portation law, this subchapter, sub-
chapter C of this chapter, or any ex-
emption, or order issued thereunder,
for which the Associate Administrator
for Hazardous Materials Safety exer-
cises enforcement responsibility, it
shall report it to the Office of the Chief
Counsel, Research and Special Pro-
grams Administration, U.S. Depart-
ment of Transportation, Washington,
DC 20590–0001. If appropriate, the Chief
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Counsel refers the report to the De-
partment of Justice for criminal pros-
ecution of the offender.

[Amdt. 107–11, 48 FR 2651, Jan. 20, 1983, as
amended by Amdt. 107–22, 55 FR 39978, Oct. 1,
1990; Amdt. 107–24, 56 FR 8621, Feb. 28, 1991; 56
FR 15510, Apr. 17, 1991; Amdt. 107–32, 59 FR
49131, Sept. 26, 1994; Amdt. 107–35, 60 FR 49108,
Sept. 21, 1995]

§ 107.336 Limitation on fines and pen-
alties.

If a State or political subdivision or
Indian tribe assesses any fine or pen-
alty determined by the Secretary to be
appropriate for a violation concerning
a subject listed in § 107.202(a), no addi-
tional fine or penalty may be assessed
for such violation by any other author-
ity.

[Amdt. 107–24, 56 FR 8624, Feb. 28, 1991]

INJUNCTIVE ACTION

§ 107.337 Injunctions generally.

Whenever it appears to the Office of
Chief Counsel that a person has en-
gaged, or is engaged, or is about to en-
gage in any act or practice consti-
tuting a violation of any provision of
the Federal hazardous material trans-
portation law, this subchapter, sub-
chapter C of this chapter, or any ex-
emption, or order issued thereunder,
for which the Office of Chief Counsel
exercises enforcement responsibility,
the Administrator, RSPA, or his dele-
gate, may request the Attorney Gen-
eral to bring an action in the appro-
priate United States District Court for
such relief as is necessary or appro-
priate, including mandatory or prohibi-
tive injunctive relief, interim equitable

relief, and punitive damages as pro-
vided by 49 U.S.C. 5122(a).

[Amdt. 107–11, 48 FR 2651, Jan. 20, 1983, as
amended by Amdt. 107–32, 59 FR 49131, Sept.
26, 1994]

§ 107.339 Imminent hazards.
Whenever it appears to the Office of

the Chief Counsel that there is a sub-
stantial likelihood that death, serious
illness, or severe personal injury will
result from the transportation of a par-
ticular hazardous material or haz-
ardous materials container, before a
compliance order proceeding or other
administrative hearing or formal pro-
ceeding to abate the risk of that harm
can be completed, the Administrator,
RSPA, or his delegate, may bring an
action under 49 U.S.C. 5122(b) in the ap-
propriate United States District Court
for an order suspending or restricting
the transporation of that hazardous
material or those containers or for
such other equitable relief as is nec-
essary or appropriate to ameliorate the
hazard.

[Amdt. 107–11, 48 FR 2651, Jan. 20, 1983, as
amended by Amdt. 107–15, 51 FR 34987, Oct. 1,
1986; Amdt. 107–32, 59 FR 49131, Sept. 26, 1994]

APPENDIX A TO SUBPART D OF PART
107—GUIDELINES FOR CIVIL PENALTIES

I. This appendix sets forth the guidelines
used by the Office of Hazardous Materials
Safety (as of January 18, 1995) in making ini-
tial baseline determinations for recom-
mending civil penalties. The first part of
these guidelines is a list of baseline amounts
or ranges for probable violations frequently
cited in enforcement reports referred for ac-
tion. Following the list of violations are gen-
eral guidelines used by OHMS in making ini-
tial penalty determinations in enforcement
cases.

II. LIST OF FREQUENTLY CITED VIOLATIONS

Violation description Section or cite Baseline assessment

PART 107—REQUIREMENTS

Failure to register as a carrier or shipper of hazardous material ......................... 107.608 ...................... $1,000 +, $500 each
add’l year.

PART 171—REQUIREMENTS

Failure to give immediate telephone notice of a reportable hazardous materials
incident.

171.15 ........................ $3,000.

Failure to file a DOT 5800.1 Hazardous Materials Incident Report within 30
days following an unintentional release of hazardous materials in transpor-
tation.

171.16 ........................ $500 to $2,500.
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